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1. Introduction

Despite the rights protections1 for discrimination, self-determination, life, and security including economic,
social rights, and vulnerable populations affirmed under Articles 2-4, 8-9 and 21-22 of the 2007 United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP),” LGBTQIA+ members of Indigenous peoples
continue to be discriminated against and ‘Othered’ both within and outside their Indigenous communities on
the basis of their Indigeneity, race, gender, and sexuality—treatment hereafter referred to as ‘Internal’ and
‘External’ discrimination. This discrimination is multidimensional in nature as it manifests in multiple ways
and is largely attributed to the complex intersections of Indigeneity, race, gender, and sexuality which interlock
with culture, colonialism, and the law to compound further the Indigenous LGBTQIA+ experience of
colonization, including the challenges faced in daily life from Indigenous communities, the wider mainstream,
and LGBTQIA+ populations.3 These intersectional elements often lead to the exclusion, rejection, and isolation
of Indigenous LGBTQIA+ peoples from participating in social and cultural practices and traditions both within
and outside their Indigenous communities.* This multidimensional discrimination has the effect of
disempowering and precluding Indigenous LGBTQIA+ peoples from self-determining and proclaiming
sovereignty over their own bodies, genders, and sexualities on their own lands.

UNDRIP, through its White colonial heteropatriarchal and heteronormative gaze, compounds this experience
for Indigenous LGBTQIA+ peoples by failing to recognize the inherent complexities of gender and sexuality
diversity including the symbiotic relationship between body and land sovereignty that all Indigenous peoples
share, regardless of their gender and sexuality identity. For many Indigenous communities across the globe, the
body and land are interconnected, with this concurrent connection being rooted and reaffirmed through the
innate deep reciprocal relationship Indigenous peoples share with their natural environment.® Furthermore,
this connection between and symbiosis of Indigenous body and land sovereignty cannot be undermined or
separated,” thus recognizing the significance of this relationship is critical given the exploitation,
dispossession, and control of Indigenous lands is inextricably connected to the exploitation, dispossession, and
control of Indigenous bodies—particularly the bodies of Indigenous women, children, youth, persons with
disabilities, and, indeed, LGBTQIA+ persons. The Declaration’s lack of recognition, protections, and subsequent
limitations concerning the symbiotic relationship between body and land sovereignty reinforce the importance
of decolonizing and (re)Indigenizing as we move toward affirming and safeguarding the rights of Indigenous
LGBTQIA+ peoples within the global contemporary Indigenous rights protection framework.
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1.1 Decolonize and (Re)Indigenize Indigenous-rights Protections

Lifting the veil on the limitations of the global contemporary Indigenous rights protection framework—
particularly in relation to UNDRIP—highlights the need to dismantle the rigid binary ways of thinking about
gender and sexuality that have been imposed upon many Indigenous communities through colonization by
committing to a process of decolonizing and (re)Indigenizing our existing paradigms and knowledge systems.
While decolonization and (re)Indigenization are ongoing processes, together they ‘fundamentally reorient
knowledge production based on balancing power relations between Indigenous peoples and [non-Indigenous
peoples]’, transforming the way Indigenous peoples view, discuss, and position themselves, their communities,
and knowledge systems.8 Critiquing the White colonial heteropatriarchal and heteronormative foundation of
UNDRIP through an intersectional Indigenous queer lens cultivates space to decolonize and (re)Indigenize the
Declaration by shifting the focus and power back to Indigenous perspectives, knowledges, and practices
regarding diverse gender and sexuality identities. While the term ‘decolonize’ is understood as a process of
unlearning and undoing colonial powers and structures, ‘(re)indigenize’ refers to a process of re-centring,
relearning, and reinforcing Indigenous perspectives, knowledges, and practices that simultaneously challenge
existing harmful colonial narratives about Indigenous culture, peoples, and communities.’ (Re)Indigenization
is thus intended to bring to the fore the distinct social and cultural practices, knowledges, and understandings
of Indigenous peoples by facilitating Indigenous control of Indigenous narratives to reach Indigenous
restoration.'’ By bringing Indigenous narratives front and centre, (re)Indigenization goes a step further than
decolonization, which gives little consideration to ‘what is to be restored’ while continuing to centre the
‘colonizer’ in a process intended to centre the ‘colonized’"! Therefore, while decolonization requires the
dismantling of colonial powers and systems, (re)Indigenization requires a return to rebuilding and reaffirming
Indigenous ways of knowing, doing, thinking, and being.12

While the term ‘Indigenize’ similarly concerns elevating Indigenous perspectives and practices, the ‘(re)’ in
(re)Indigenize symbolizes ‘direction back and towards’, emphasizing the importance of returning to—and
moving toward—amplifying Indigenous paradigms, world views, and knowledges both to decolonize Western
systems and strengthen Indigenous ones." The term ‘(re)Indigenize’ is thus employed throughout this chapter
not only to honour this process of returning to, and moving toward, re-centring Indigenous voices and
knowledges within the global contemporary Indigenous rights protection framework but also to acknowledge
the tireless efforts of past Indigenous advocates from around the world who over several decades collaborated
to Indigenize the very birthplace of Western colonization—that is, the international legal system—to negotiate
what is known today as UNDRIP, a Declaration which albeit imperfect remains one of few existing
international instruments in the twenty-first century that explicitly recognizes in substantial depth distinct
Indigenous human rights and interests, unequivocally setting the ‘minimum standards for the survival, dignity
and well-being of ... Indigenous peoples [across] the world’**
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1.2 Chapter Structure: An Intersectional Indigenous Queer Pathway

Using an intersectional Indigenous queer critique, this chapter highlights how, and in what specific ways, the
global contemporary Indigenous rights protection framework—particularly as it relates to UNDRIP—
perpetuates limitations for Indigenous LGBTQIA+ peoples through its White colonial heteropatriarchal and
heteronormative approach to Indigenous rights protection. To begin, this chapter provides historical
background and present context about the social, cultural, spiritual, and emotional impacts colonization and
‘Othering’ have had—and continue to have—on Indigenous peoples expressing diverse genders and sexualities
including the ‘Internal’ and ‘External’ discrimination it results in. Here the chapter highlights how this
experience of discrimination is multidimensional in nature, and is attributed to the complex intersections of
Indigeneity, race, gender, and sexuality that Indigenous LGBTQIA+ peoples inherently embody.15 Next the
chapter discusses how this multidimensional discrimination manifests in multiple ways, and effectively
disempowers and precludes Indigenous LGBTQIA+ peoples from self-determining and affirming sovereignty
over their own bodies, genders, sexualities, and lands.’®

This discussion is followed by a brief overview of existing key foundational international human rights law
instruments protecting the right to equality and non-discrimination—particularly with respect to LGBTQIA+
and Indigenous rights protections—revealing a lack of clarity concerning the meaning and definition of
‘discrimination’ for those positioned at the intersections of Indigeneity, gender, and sexuality diversity. Here
the chapter focuses on exploring specific gaps inherent within UNDRIP with respect to safeguarding the rights
of Indigenous gender and sexuality diverse peoples, illuminating the White colonial heteropatriarchal and
heteronormative foundation of the Declaration and global contemporary Indigenous rights protection
framework more broadly, a foundation that further contributes to disrupting the symbiotic connection
between body and land sovereignty that all Indigenous peoples hold. Drawing from this analysis, the chapter
demonstrates that while UNDRIP is progressive in some ways it remains limiting in others, reinforcing the
need for Indigenous rights protection instruments to begin recognizing the connection between, and
symbiosis of Indigenous bodies, lands, and sovereignty by decolonizing and (re)Indigenizing existing
Indigenous paradigms and knowledge systems to facilitate a shift away from rigid binary ways of thinking
about gender and sexuality imposed upon many Indigenous communities through colonialism. A shift that will
represent an important step toward recognizing human rights for all Indigenous people, rather than just those
who identify and express their gender and/or sexuality within Western colonial conventions.

9202 Yo.Je|\ 60 U Jesn snayiep 8|07 Aq GG L 9EZEES/1e1deyo/EH89G5/8WwNn|oA-palipa/woo dno olwapeoe//:sdiy Woll papeojumo(]



2. Background: Impacts of Colonization and ‘Othering’

While not all Indigenous communities valued or acknowledged gender and sexuality diversity prior to
colonization, the literature illustrates that in many countries around the world colonialism is largely
responsible for displacing and disrupting Indigenous understandings, knowledges, traditions, and practices
around gender and sexuality diversity.17 As a consequence, Indigenous gender and sexuality diverse peoples
occupy a precarious position within contemporary Indigenous and non-Indigenous communities today—as
targets of racism, misogyny, queerphobia, homophobia, cissexism, heterosexism, biphobia, transphobia, lateral
violence, cultural alienation,18 social exclusion, and rejection.19 Often in remote parts of many colonized
countries across the world, disclosing or openly expressing a diverse gender and sexual identity within the
community typically leads to ‘Othering’ and dehumanization.”® The term ‘Other’ is used here to describe the
social, political, and cultural position of Indigenous LGBTQIA+ peoples within and outside their communities.
The existing political, social, and cultural climate of many Indigenous communities across the world currently
provide an environment that ‘Others’ Indigenous LGBTQIA+ peoples by treating this minority as inherently
different from the rest of the community. This ‘Othering’ manifests as rejection of and hostility toward the
unfamiliar or unknown which has the effect of organizing the community by an ‘us/them’ dichotomy—that is,
those who identify as Indigenous cisgender heterosexual individuals and those who express a gender identity
and sexuality outside this. Consequently, Indigenous LGBTQIA+ peoples are ‘Othered’ and discriminated
against both within and outside their communities on the basis of their Indigeneity, race, gender, and sexuality
—treatment otherwise referred to as ‘Internal’ and ‘External’ discrimination.

Both ‘Internal’ and ‘External’ discrimination draw attention to the complex matrices of discrimination and
difference that intersect cultural traditions, colonization, and personal and social identity.21 Together, they also
highlight the multidimensional nature of the discrimination faced by Indigenous LGBTQIA+ peoples including
the ways in which it manifests.” Therefore, finding a place both within and outside the community can be
difficult for Indigenous LGBTQIA+ peoples.23 On the one hand, this is due to many existing contemporary
Indigenous traditions rigidly defining the context in which gender, sex, and sexuality are discussed today, with
an emphasis on heteropatriarchal and heteronormative roles and definitions.** Such traditions place
Indigenous LGBTQIA+ peoples in a precarious position and often result in their exclusion, thus obstructing
their ability to participate in social, cultural, and community practices and activities, including discussions
about land.”” On the other hand, the lack of inclusion is also due to the multidimensional discrimination
Indigenous LGBTQIA+ peoples face which is attributed to the complex intersections of Indigeneity, race,
gender, and sexuality that they inherently embody.26 Together these complex intersections lead to a combined
experience of invisibility and hypervisibility for Indigenous LGBTQIA+ peoples as they interlock with culture,
colonialism, and the law to further compound daily challenges encountered from both Indigenous
communities, and the broader dominant non-Indigenous population including the LGBTQIA+ population.27
Although ‘visibility’ has the potential to lead to enfranchisement, reward, and opportunity, the literature
together with research evidence suggests a higher possibility of disenfranchisement, marginalization, and
violence as this is dependent upon the existing cultural, social, and political climate of the Indigenous
community and dominant society at the time.”® This twofold experience of invisibility and hypervisibility
typically results in ‘compounded colonisation’” which has adverse emotional, cultural, spiritual, and physical
effects30, thus impeding the ability of Indigenous LGBTQIA+ peoples to participate fully in culture and
community life.**
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2.1 Multidimensional Discrimination: Internal and External

The multidimensional discrimination that Indigenous LGBTQIA+ peoples experience manifests in both
internal and external ways. ‘Internal discrimination’ is an umbrella term that refers to the multiple forms of
discrimination directed at Indigenous LGBTQIA+ peoples within Indigenous communities. Therefore, ‘internal
discrimination’ encompasses forms of queerphobia (ie transphobia, homophobia, and biphobia) as well as
heterosexism, cissexism, misogyny, cultural alienation, exclusion and rejection, lateral violence, and
oppression, including internalized colonialism and oppression, and horizontal violence and aggression.32 Some
specific examples of internal discrimination include exclusion from cultural and community social gatherings,
practices, traditions, and rituals (ie death, wedding, coming of age, and birth), judgment, bullying,
misgendering, public harassment, and intimidation.> ‘External discrimination’ is similarly employed as an
umbrella term to capture discrimination targeting Indigenous LGBTQIA+ peoples outside Indigenous
communities. External discrimination refers to prejudicial and/or unfair treatment Indigenous LGBTQIA+
peoples experience from the legal system, government, public human support services, and the wider non-
Indigenous population including the LGBTQIA+ community. Therefore, in addition to misogyny and the
‘phobias’ and ‘isms’ noted above, external discrimination refers to racism, racial prejudice, and unconscious or
conscious bias including social alienation, rejection, and exclusion.” Examples of external discrimination
include institutional and systemic racism within the legal and higher education systems, workplace
discrimination and bullying, housing discrimination, police harassment, and failure to protect LGBTQIA+
victims of sexual assault, domestic, and family violence.

While colonization is attributed as the root cause of internal and external discrimination, other factors that
stem from this—and which perpetuate the multidimensional discrimination Indigenous LGBTQIA+ peoples
experience—include but are certainly not limited to White supremacy, settler colonialism, intergenerational
trauma and related untreated mental health challenges, poverty, welfare dependency/passive welfare, limited
access to scarce resources, substance abuse, addictions, low education levels, high rates of domestic and family
violence, inadequate housing, and overcrowding.35 Although at a state and local level, historical and successive
government laws and policies have attempted to address these issues, many of the ‘attempts’ have failed due to
their ‘band-aid solution’ design which offers a quick fix with little to no long-term effective change or benefits
for Indigenous peoples and communities.*® These poor attempts at finding an effective resolution are
attributed to the emphasis that government laws and policies have often placed on dealing with the crisis at
hand, rather than the problems that gave rise to the crises.”’

These historical failures have created, and contributed to, the present conditions within Indigenous
communities around the globe today, with more vulnerable members of the community being most impacted,
that is Indigenous LGBTQIA+ peoples. As a consequence, Indigenous LGBTQIA+ peoples experience
‘compounded colonization’ which means that they often have to ‘choose’ between being Indigenous—and
remaining on their lands and part of their communities without discussing or disclosing their diverse gender
and/or sexual identities—and being gender and/or sexuality diverse—without a community of fellow
Indigenous kin to lean on for support in navigating racism, exoticization, and fetishization from the wider
LGBTQIA+ c:ommunity.38 This experience of compounded colonization not only impedes Indigenous LGBTQIA+
peoples from self-determining and proclaiming sovereignty over their own bodies, genders, and sexualities on
their own lands, but also precludes them from decolonizing and (re)Indigenizing their gender and sexuality in
meaningful ways that are more closely aligned with their lived experiences including the cultural, social,
linguistic, historical practices, and knowledges of their communities regarding diverse gender and sexuality
identities.
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3. International Protections: LGBTQIA+ and Indigenous Rights

The rights to equality and non-discrimination form a fundamental part of the international human rights legal
system and are foundational to the rule of law.*® Consequently, the principles of equality and non-
discrimination are enshrined in a number of key foundational international human rights law instruments,
that include the Charter of the United Nations (UN Charte]:),40 Universal Declaration of Human Rights (UDHR),41
International Covenant on Civil and Political Rights (ICCPR),42 International Covenant on Economic, Social and
Cultural Rights (ICESCR),43 and International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD).** In different ways each of these key human rights instruments safeguard the
principles of equality and non-discrimination, and their formation influenced the development of new human
rights norms and standards, particularly in relation to Indigenous and gender and sexuality diverse rights.
While these instruments differ, some similarities exist among them, namely their recognition and articulation
of the requirement of non-discrimination and equal rights for all human beings without distinction as to race,
colour, sex, gender, language, religion, disability, political or other opinion, national or social origin, property,
birth, or other status.® Although these instruments were created to strengthen international protections
concerning the principles of equality and non-discrimination, they were progressive in some ways but limiting
in others.

These limitations relate primarily to gaps inherent within the international human rights legal framework
with respect to protecting the rights of Indigenous and gender and sexuality diverse peoples, including a lack of
clarity around the meaning and definition of ‘discrimination’ for those who sit at these intersections. Perhaps
the most useful definition of ‘discrimination’ under International law can be found in Article 1(1) of the
International Labour Organization’s (ILO) C111 Discrimination (Employment and Occupation) Convention
1958.% Here the ILO defines ‘discrimination’ as ‘any distinction, exclusion or preference made on the basis of
colour, sex, religion, political opinion, national extraction or social origin, which has the effect of nullifying or
impairing equality of opportunity or treatment’."’ However, aside from the Yogyakarta Principles on the
Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity*® (The
Yogyakarta Principles) established in 2006 by a group of independent and UN international human rights
experts as a set of international human rights standards that apply human rights law to issues of sexual
orientation and gender identity," there are currently no existing declarations or conventions focusing
specifically on protecting the rights of gender and sexuality diverse peoples.

The lack of formal international protections and endorsement is unsurprising given gender and sexuality are
considered profoundly controversial when it comes to the pragmatic implementation of international law, due
to the protection of diverse sexuality and gender populations raising complex theoretical questions about
cultural imperialism and the sovereignty of states in a globalized system.so Consequently, the development of
international protections afforded to gender and sexuality diverse populations has proven difficult to enforce as
a universal set of human rights.”* Further, hostility toward, and discrimination against, diverse gender and
sexuality minorities in an overwhelming majority of states across the world tests the limits of global human
rights protections enacted at the domestic level, and delineates the boundaries of the post-Westphalian

proj ect.” However, if the rights of a globally ‘unpopular’ and especially high-risk group cannot be safeguarded,
the legitimacy and moral foundations of the human rights regime are called into question, and thus reveal
where human rights protections fail to be legally and practically enforceable.” Therefore, the extension of
human rights to diverse gender and sexuality minorities tests—both in theory and in practice—the boundaries
of what human rights can ‘and should’ protect.54 Indeed, it is precisely those rights that are the least popular or
most controversial within the global arena that draw attention to the biases, oversights, unenforceability, and
hypocrisies of any international human rights regime, where power differentials in the global community
allow some states to assert their normative prescriptions on their less influential counterparts.55 While the
Yogyakarta Principles have not led to the development of a formal declaration or convention, the Principle’s
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strategy of humanizing those with diverse gender and sexual identities has nonetheless managed to define this
population as one which is ‘at risk’, and thus in need of international protection.56

3.1 The United Nations Declaration on the Rights of Indigenous Peoples

Despite being a formal Declaration, under international human rights law UNDRIP is a non-legally binding
instrument resulting from several decades of Indigenous activism on the international stage,57 and it presently
remains the most comprehensive international instrument on the rights of Indigenous peoples due to
elaborating ‘on existing human rights standards and fundamental freedoms that relate, and apply, to
Indigenous peoples’.58 While UNDRIP makes significant strides in human rights protections for Indigenous
peoples, findings from various human rights treaty bodies demonstrate that Indigenous peoples continue to be
systematically discriminated against around the world.”® Further, many of UNDRIP’s provisions remain
unachieved in states across the globe and there is an apparent lack of engagement, and respect for, its articles.”
Some states who voted against the adoption of UNDRIP have since signed the declaration their initial and
delayed endorsement is likely to be attributed to the fact that Indigenous issues, ‘strike at the very core of the
Westphalian state system and state sovereignty [due to being] inextricably linked with dispossession’61 and
exclusion.”” As a consequence, incorporating the rights and norms of UNDRIP into law, policy, and practice at
national and local levels continues to be slow. Despite this, UNDRIP still holds potential formally to empower
Indigenous LGBTQIA+ peoples given it remains the only international human rights instrument in the twenty-
first century that explicitly recognizes in substantial depth distinct human rights and interests for all
Indigenous peoples. *

In an intersectional Indigenous queer context, UNDRIP can provide a foundation for reimagining international
protections regarding gender and sexuality diversity that emphasize decolonization and (re)Indigenization by
re-centring Indigenous understandings and knowledges that include affirming the significance of the
symbiotic connection between body and land sovereignty.64 Indeed, such recognition will be no easy task due
to the arduous process involved in amending UNDRIP, which is further compounded by its ongoing
commitment to state sovereignty and the complex intersections of Indigeneity, race, gender, and sexuality—as
evidenced during the drafting stages of UNDRIP articles relating to sovereignty and gender.65 This begs the
question regarding whether amending a Declaration that already has little to no impact in the daily lives of
Indigenous peoples is even feasible. Accordingly, the key lies not in amending UNDRIP but rather in adjusting
the lens through which its articles are read and interpreted, with an emphasis on the need to employ an
intersectional Indigenous queer framing to address how the Declaration perpetuates multiple unique forms of
inequity and oppression within the broader global contemporary Indigenous rights protection space,
particularly with respect to diverse gender and sexuality identities. Therefore, applying an intersectional
Indigenous queer framing to our interpretation of UNDRIP provides a lens through which we can see ‘where
power comes and collides, where it interlocks and intersects’® in relation to Indigeneity, thus, cultivating space
to decolonize and (re)Indigenize the Declaration by shifting the power back to Indigenous perspectives,
knowledges, and practices regarding diverse genders and sexualities.
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3.1.1 Gender and gender/sexuality diversity

Although UNDRIP reflects existing rights contained in established international human rights treaties which it
interprets within the context and circumstances of the world’s Indigenous peoples, ‘gender’ is only mentioned
in three (out of 46) of the Declaration’s articles—articles 21,22, and 445 Indeed, this was in part attributed to a
preference noted at the time of drafting for the use of ‘gender neutral’ language, coupled with a marked
reluctance amongst Indigenous women representatives present to engage with issues concerning gender for
various reasons.*® Some of these reasons stemmed from fears of being labelled divisive in ‘already highly
charged and often antagonistic negotiations’, or concerns that any critique of rights could be employed to
diminish existing hard-won advances in the global contemporary Indigenous rights spa(:e.69 Given the context
of Indigenous politics has been described by Indigenous feminist legal scholars as ‘highly masculinist’,” such
fears and concerns are not unfounded, and often have the effect of compelling ‘many Indigenous women to
reconsider their agendas, if not silence them altogether’.” This silencing and censoring then results in issues
such as land, sovereignty, and self-determination becoming ‘the neutral policy objectives’ of the ‘male
dominated Indigenous political leadership’ whose pursuit is based on the ‘assumption that the experiences and
needs of Aboriginal women and men are identical’.” Consequently, due to extensive lobbying by Indigenous
communities and women’s groups UNDRIP attempted to address gender to some degree via Articles 21, 22, and
44." However, a parallel human rights instrument called the 2016 American Declaration on the Rights of
Indigenous Peoples74 (ADRIP) which was being developed around the same time as UNDRIP by the
Organization of American States, attempted to offer more comprehensive and progressive recognition of
Indigenous women’s rights than UNDRIP.”

Similar to UNDRIP, ADRIP comprises 41 articles that recognize a series of wide-ranging individual and
collective rights with one of several key differences being the recognition of gender equality which it addresses
under Articles VII and XXXII. Unlike UNDRIP, ADRIP expressly affirms ‘the compatibility of Indigenous
peoples’ collective rights with women’s rights to gender equality, thereby reflecting the indivisibility of these
two generations of rights for Indigenous womer’.'® While both Indigenous rights instruments place an
emphasis on the significance of eradicating violence against Indigenous women, ADRIP takes this a step
further by framing ‘violence against Indigenous women as a threat to the enjoyment of their collective and
individual rights, and constructs Indigenous women as rights-bearers rather than as victims of rights
abuses’.” UNDRIP, on the other hand, ‘frames violence against Indigenous women in isolation from collective
and individual rights, and its provisions are underpinned by vulnerability rhetoric’ which depicts Indigenous
women as victims, rather than as empowered actors or survivors of human rights violations." Although
together UNDRIP and ADRIP represent comprehensive statements on the rights of Indigenous peoples under
international law, both instruments have given little or limited attention to the rights of Indigenous women in
international law more broadly.79 Feminist legal scholars have argued that the international human rights
framework has in general either neglected or failed women and their rights, with MacKinnon reinforcing that
‘(hJuman rights have not been women’s rights—not in theory or in reality, not legally or socially, not
domestically or internationally’.80 Given the lack of substantial gender equality protections offered by UNDRIP
and ADRIP, one might consider whether the global contemporary Indigenous rights protection framework
reproduces and perpetuates similar exclusions and hierarchies toward Indigenous women on the international
stage.81 However, since UNDRIP has a global reach extending beyond that of American states and has made
significantly less comprehensive attempts to address gender equality than ADRIP, it will remain the primary
focus of this chapter with footnote references being made to comparable ADRIP articles where relevant.

First, Article 21(2) of UNDRIP calls for states to take special effective measures to improve the economic and
social conditions of Indigenous peoples with particular attention to ‘be paid to the rights and special needs of
Indigenous Elders, women, youth, children and persons with disabilities’ who it identifies as vulnerable
Indigenous populations.82 Second, Article 22(1) takes this a step further by reiterating the importance of
protecting the rights and special needs of vulnerable Indigenous populations ‘in the implementation of the
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Declaration’® Article 22(2), which is considered to be the most significant provision with respect to
safeguarding gender equality, calls for states to ‘take measures, in conjunction with Indigenous peoples, to
ensure that Indigenous women and children enjoy the full protection and guarantees against all forms of

violence and discrimination’* Finally, Article 44 attempts to safeguard the right to be free from gender

discrimination by stating that the Declaration applies equally to ‘male and female Indigenous individuals’®
Aside from these three articles—21, 22, and 44—UNDRIP fails to specify in detail what the rights and special
needs of Indigenous women and other aforementioned vulnerable Indigenous groups might be.* Further,
apart from Article 22, ‘the only individual rights in the UNDRIP outside the civil and political realm pertain to
health’®’ This suggests that UNDRIP is largely formulated to protect civil and political rights in the public
sphere which is primarily dominated by Indigenous men, and is not where Indigenous women and gender

. . ops . 88
diverse minorities need protection most.

Former UN Special Rapporteur on violence against women, Ertiirk was also critical of UNDRIP’s failure to
substantially address rights and challenges pertaining to gender which in the context of Indigenous women
and gender minorities often concerns ‘alarming degrees of gender inequality, patriarchal oppression and
violence’* Ertiirk criticized the fact that UNDRIP only mentions the rights and special needs of Indigenous
women in reference to inherently vulnerable Indigenous groups which further perpetuates the stereotype of
‘woman as victim’” Attempting to present Indigenous women’s rights as ‘add-ons’ under UNDRIP not only
demonstrates a failure to recognize the intersectional discrimination of Indigenous women but also disregards
the fact that Indigenous women and men experience discrimination and colonization differently.91 Asa
consequence, UNDRIP is unable to address ‘the multiple ways in which Indigeneity and gender interact to shape
the experiences of Indigenous women’,”” a limitation that is further highlighted when gender and sexuality
diversity are added to the mix. This is because in its existing form UNDRIP fails to account for the intersecting
synchronous nature and inherent complex matrices of Indigeneity, gender, and sexuality particularly in
relation to diverse expressions of gender and sexuality which the Declaration disregards altogether. This failure
contributes to disrupting the symbiotic relationship between body and land sovereignty that all Indigenous
peoples share, which has the effect of further erasing Indigenous LGBTQIA+ persons who have a different
experience in relation to their bodies, genders, and colonization due to the complex and multiple intersections
they occupy within, and outside, their communities.* According to Ertiirk, these shortcomings can detract
from the human rights advances UNDRIP signifies and may ‘prove to be counterproductive for [I]ndigenous
peoples’ rights in the long run’” In Ertiirk’s view ‘(IIndigenous peoples’ struggle for social justice on a human
rights platform will only be legitimate, and therefore successful, if human rights problems within the
community ... are also acknowledged and addressed’,95 a point that is further underlined when we consider the
Declaration’s failure to identify the unique challenges and vulnerability of Indigenous LGBTQIA+ peoples who
do not experience colonization, and its associated impacts, in the same way as their Indigenous cisgender
heterosexual countelrparts.96

Although the rates of missing and murdered Indigenous women and forced removal of Indigenous children by
the state continues to increase in the aftermath of the declaration’s inception (ie Australia, Canada, and the
United States), there is at the very least growing recognition of—and dialogues about—the urgency of these
issues on both the international and national stage.97 Over the years many Indigenous and non-Indigenous
activists and communities have often referred to UNDRIP, evoking its articles in an attempt to remind the
system, governments, and international community of their responsibility to protect vulnerable Indigenous
populations.98 This, however, is not an option for Indigenous LGBTQIA+ peoples whose complex vulnerability
—due to their experience of compounded colonization—is neither affirmed nor protected under the very
document that was allegedly established to recognize in substantial depth distinct human rights and interests
for all Indigenous peoples. ** However, feminist human rights experts ‘have long argued that universal human
rights standards are in fact men’s rights as they are based on the male as the norm’, which often means that
when violations experienced by those who identify outside this ‘are unlike those experienced by men, they are
commonly overlooked as human rights violations’.'®® Here we see this familiar pattern playing out with human
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rights violations experienced by Indigenous LGBTQIA+ peoples who identify and express their gender and
sexuality outside of Western colonial conventions. Evidencing this is the Declaration’s failure to recognize
‘intersex’, ‘trans’, or ‘non-binary’ Indigenous individuals under Article 44, and identify the unique vulnerability
of Indigenous LGBTQIA+ persons affirming their need for special measures and protections set out under
Articles 21and 22."%

Indeed, Baylis reminds us that, ‘the lived realities of colonisation have constructed a silencing force that mutes
Queer-[Indigeneity]’ and as a result Indigenous gender and sexuality diversity ‘remains mostly absent’ from
dialogues, histories and interpretations, ‘reinforce[ing] a hetero-centric reading of [Indigenous] cultures’ and
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needs.

Evidently the fracturing of Indigenous culture, particularly in relation to diverse gender and sexual
identities, has come about at the hands of White colonial heteropatriarchy and heteronormativity, influencing a
shift in Indigenous conceptualizations of gender and sexuality that has further contributed to disrupting the
symbiotic relationship between body and land sovereignty for many Indigenous peoples across the globe.103
Historically, colonialism introduced patriarchy, which used religion and medical science to justify social
relationships and reinforce the sanctions that preserved them—that is, social inequality and the superiority of
men.'* Patriarchy emerged through western discourse as a ‘male-dominated’ control-based system that
privileges masculinity and devalues femininity.105 Patriarchy places an emphasis on heteronormativity and a
strict gender binary system that negatively impacts those who identify and perform their gender outside this
framework.'”® The binary rigidity of the conventional Western construct has consistently ‘Othered’ cultures
that challenge its oppressive conventions concerning gender and sexuality, including the presentation and

107

expression of that identity.” Therefore, medical science, the established church, and religion—forming part of

the White colonial heteropatriarchal paradigm—have together been a formidable force in fostering, and
perpetuating, multidimensional discrimination targeting Indigenous gender and sexuality diverse peoples.m8
As a consequence of this colonial history, a harmful legacy remains in many Indigenous communities today
which attempts to essentialize and confine Indigenous culture to White colonial heteropatriarchal and
heteronormative narratives that exclude and further marginalize diverse Indigenous gender and sexuality
identities. This harmful legacy is a form of cultural erasure that is violent and problematic due to the broader
implications it can have that are evident when the existing limitations of UNDRIP are considered, particularly
in relation to the lack of protections it affords the Indigenous-rainbow ‘Other’, or rather Indigenous persons

who also identify as LGBTQIA+.

This pattern of overlooking the Indigenous-rainbow ‘Other’ reinforces the importance of existing
decolonization discourses and the global contemporary Indigenous rights protection framework to begin
acknowledging that self-determination and sovereignty over Indigenous bodies is equal in importance to self-
determination and sovereignty over Indigenous lands given the two are inextricably connected, and are not
mutually exclusive. Highlighting the importance and interconnectedness of Indigenous body and land
sovereignty, and incorporating this in our interpretations of UNDRIP and the existing global contemporary
Indigenous rights protection framework will aid in strengthening equality and non-discrimination protections
for all Indigenous peoples as this synchronous approach to Indigeneity, gender, and sexuality is more closely
aligned with the cultural, social, historical, linguistic traditions, knowledges, and understandings of many
Indigenous communities.'* For example, the synchronicity between Indigenous body and land sovereignty is
linguistically reinforced through the various inherently fluid, inclusive, and neutral ways in which gender is
signalled or described in many Indigenous languages across the globe—ways that centre the fluidity of
Indigeneity with the natural world, and prioritize understanding an individual’s position with respect to their
community and environment,"*° reminding us that language sits at the very heart of Indigenous culture as it
holds ‘our thoughts, our way of seeing the world** and shapes how we relate to—and with—each other. ***
English, on the other hand, is a noun-focused, binary gender-based language, > which means that each time
English speakers or writers ‘use binarily gendered forms, they reinstate the discursive formation of the
heteronormative system’, and we witness this binary being maintained and reproduced within the text of
UNDRIP via Articles 21, 22, and 44.*
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Although amending UNDRIP to explicitly recognize and safeguard rights pertaining to Indigenous peoples
with diverse genders and sexualities is a possibility, it is one that does not come without its own challenges,
which are largely resource, time, and process related. Therefore, instead of amending UNDRIP, it may prove
more useful to apply an intersectional Indigenous queer lens to interpreting the Declaration’s articles as such
centres decolonization and (re)Indigenization by affirming Indigenous knowledges about gender and sexuality
including the significance of, and symbiotic connection between Indigenous bodies and land sovereignty. This
approach to interpretation challenges the White colonial heteropatriarchal and heteronormative foundation of
the Declaration as it requires Indigenous peoples to unlearn and confront existing harmful colonial narratives
about gender and sexuality diversity, while simultaneously reclaiming and reinforcing the cultural significance
of diverse genders and sexualities within Indigenous ways of knowing, doing, thinking, and being. In practice,
applying an intersectional Indigenous queer lens to interpreting UNDRIP translates to endorsing a
synchronous approach to Indigeneity, gender, and sexuality within the rights-affirming gender non-
discrimination and self-determination set out under Articles 3-5, 21, 22, and 44 of UNDRIP. This holistic
reframing is more compatible with many existing Indigenous understandings regarding gender and sexuality
and cultivates space for Indigenous peoples to self-determine and assert sovereignty over their own bodies,
genders, and sexualities, rather than just their lands. Supporting this synchronous approach is a great deal of
literature and research evidence which identify Indigenous women and LGBTQIA+ peoples as vulnerable
Indigenous populations at high risk across many social indicators of quality of life (ie suicide, HIV,
homelessness, abuse, sexual violence, family and domestic violence).

Indeed, treating Indigeneity, gender, and sexuality as synchronous would represent a significant step forward
in recognizing rights protections for Indigenous LGBTQIA+ peoples, given UNDRIP in its current format
remains limited in its scope due to its Eurocentric, rigid, binary approach to gender and sexuality—as
evidenced by Articles 21, 22, and 441
understanding and endorsement of Indigenous gender and sexuality that is grounded in Whiteness, patriarchy,

This limitation and apparent oversight reflects a Western colonial

cisgenderism, and heteronormativity. Consequently, UNDRIP in its existing form reinforces a Western
discourse of restrictive gender and heterosexual binaries, which has the effect of further silencing and
marginalizing those who identify as both Indigenous and LGBTQIA +. In this way, UNDRIP ultimately conforms
to the very system it was allegedly established to challenge and disrupt: colonization and the state. Therefore,
the Declaration as it presently stands reinforces how the complex intersections of Indigeneity, race, gender, and
sexuality interlock with culture and colonialism to lead to a twofold experience of invisibility and
hypervisibility that results in compounded colonization for Indigenous LGBTQIA+ peoples.® Asa
consequence, Indigenous LGBTQIA+ peoples effectively remain invisible when it comes to community support,
protection, acceptance, and inclusion, while remaining hypervisible in daily life due to the complex

intersections of Indigeneity, race, gender, and sexuality at which they sit.™
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3.1.2 Indigenous sovereignty and state sovereignty

Moving toward a synchronous approach to interpreting and recognizing rights pertaining to Indigenous
gender and sexuality that draws from an intersectional Indigenous queer framework is also made difficult by
UNDRIP’s ongoing commitment to state sovereignty.118 Article 46(1) of the UNDRIP exemplifies this by stating
that the right to culture ‘does not prejudice the sovereignty and territorial integrity of a state party’.119 This
ongoing commitment to the state is largely attributed to the fact that international law is constructed within a
Westphalian/post-Westphalian institution that perceives Indigenous peoples as existing within the confines of
the colonial state."’ Historically, the birth of International law was contemporaneous with the birth of
colonialism, thus, International law was complicit in patterns of colonization by upholding and facilitating the
sovereignty asserted by colonizing states over Indigenous lands, bodies, genders, and sexualities.'”" To the
colonial state, ‘sovereignty is intrinsically tied to concepts of ownership and property; including the right to
have control over their terlritory’.122 Therefore, any land mass can be controlled and possessed by the state, thus
marking territorial acquisition essential for the control and possession of Indigenous lands, peoples, and
sovereignty.123 Here lies the inextricable connection between Indigenous land and body sovereignty including
the interrelation between the exploitation, dispossession, and control of Indigenous lands and bodies.

UNDRIP’s reluctance to engage with, or make explicit assertions of, Indigenous sovereignty can be attributed to
the Eurocentric dependence on racial, heteropatriarchal, and heteronormative hierarchies that are embedded
into settler state societies, or rather the wider dominant global community, as a result of colonization and
associated oppressive systems.124 Although many of the Declaration’s articles were developed and guided by
key Indigenous scholars, activists, and advocates at the time, the subjugation and loss of land and body
sovereignty that Article 46 resulted in was indeed inevitable and likely to have been necessary to be able to
move the Declaration forward—albeit in way that did not threaten, but rather upheld and facilitated the

125 The
historical tensions between international law, sovereignty, colonialism, and Indigenous lands and peoples is

ongoing assertions of sovereignty declared by colonizing states over Indigenous lands and bodies.

further demonstrated by Article 2 and the preambular text of UNDRIP, which affirm that Indigenous peoples
and individuals are free and equal to all other peoples and individuals, while simultaneously acknowledging the
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unique historic injustices experienced by Indigenous peoples as a result of colonization.”” This contradiction

reveals the continuing abject status of Indigenous peoples and the tensions that emerge within UNDRIP

between the Indigenous ‘self’ and the colonial ‘Other."’

UNDRIP attempts to resolve this conflict by providing Indigenous peoples with an international personhood.128

However, this form of personhood is mediated by, and translated through, a White colonial heteropatriarchal
and heteronormative liberal international order that requires Indigenous peoples’ claims to be brought before
states in order to be accepted or rejected according to ‘white cis-heteronormative liberty and justi(:e’.129 Articles
2,21,22, 44 and 46 reinforce this, revealing how UNDRIP further entrenches White, rigid, colonial Eurocentric
binaries around gender and sexuality including the White colonial heteropatriarchal and heteronormative
relationship between states and Indigenous peoples.130 As a consequence, rather than protect the unique
differences of Indigenous peoples, UNDRIP—through its endorsement of heteropatriarchy and
heteronormativity—functions, unintentionally as an international Indigenous rights instrument that not only
polices gender and sexual conformity but also ‘Others’ those who occupy positions outside of its colonial
cisnormative and heteronormative framework. This ‘Othering’ has the effect of silencing and erasing
Indigenous peoples expressing diverse genders and sexualities, excluding them from the very protections they
are entitled to, and in desperate need of, under international human rights law.
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4, Conclusion

Applying an intersectional Indigenous queer lens reveals that while UNDRIP has the potential to formally
empower Indigenous LGBTQIA+ peoples, the Declaration as it currently stands fails to represent or protect the
rights of Indigenous peoples expressing diverse genders and sexualities. This failure is attributed to the
Declaration’s White colonial heteropatriarchal and heteronormative foundation which perpetuates the policing
of gender and sexuality conformity while operating on the assumption that all Indigenous peoples are
discriminated against and impacted by colonization in the same way, thus further marginalizing and
‘Othering’ Indigenous peoples who identify outside Western colonial gender and sexuality conventions. This is
problematic, given the growing global evidence highlighting the unique vulnerability of Indigenous LGBTQIA+
peoples resulting from compounded colonization and the multidimensional discrimination it perpetuates,
which has had—and continues to have—profound and ongoing cultural, emotional, physical, spiritual, and
social impacts.131
While amendments to the Declaration are certainly not out of the question, perhaps a more feasible option is
adjusting the lens through which we interpret UNDRIP and its articles.

Employing an intersectional Indigenous queer lens to the Declaration would facilitate a shift towards a
synchronous approach to interpreting and affirming rights pertaining to Indigenous gender and sexuality. At
its core, this involves recognizing that UNDRIP—albeit progressive for its time—embodies a White colonial
heteropatriarchal and heteronormative approach to gender and sexuality. This approach not only reinforces
White, rigid, colonial Eurocentric binaries around gender and sexuality but is also incompatible with many
existing Indigenous understandings, knowledges, and cultural practices concerning gender and sexuality
diversity which are often inherently complex and synchronous in nature. Therefore, returning to decolonize
and (re)Indigenize UNDRIP—and the wider global contemporary Indigenous-rights protection framework—
requires dismantling this colonial legacy by reaffirming and re-centring our own existing Indigenous
paradigms and knowledge systems regarding gender and sexuality (particularly where diversity is concerned),
which includes the significance of and symbiotic connection between Indigenous bodies and land sovereignty.
Indeed, cultivating space for safeguarding the rights of Indigenous LGBTQIA+ persons simultaneously
supports paving a pathway toward sexuality and gender liberation for all Indigenous peoples in community.
After all Martin Luther King reminds us that ‘no one is free until we are all free’,132 because only then will
Indigenous LGBTQIA+ peoples be empowered to stand in the fullness of their rich vibrant cultural complexity,
while challenging their position as the Indigenous-rainbow ‘Other’ as they reclaim space within their
communities on their stolen colonized lands in order to shift from surviving to healing and thriving.

Notes

1 During the development of UNDRIP, a parallel human rights instrument named the 2016 American Declaration on the
Rights of Indigenous Peoples (ADRIP) was being negotiated within the Organization of American States. ADRIP articles
comparable to the UNDRIP articles noted include arts 3-4 (self-determination and territorial integrity); arts 7-8 (Gender
equality and Nationality); arts 10-12 (Assimilation and non-discrimination); arts 27 and 30 (exploitation, discrimination
and security). The American Declaration on the Rights of Indigenous Peoples (entered into force 15 June 2016) AG/RES
2888 XLVI-0/16 (hereafter ADRIP).
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3 United Nations Permanent Forum on Indigenous Issues, ‘Final Report of the Expert Group Meeting on Combating Violence
against Indigenous Women and Girls: Article 22 of the United Nations Declaration on the Rights of Indigenous Peoples’, UN
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